
CGB REPORTS
Special Report: Service Stations

ConnocoPhillips - Pacific 
Convenience & Fuel Deal

What Does the “Consent to Assignment of 
Right of First Refusal” Mean?

 Pacific Convenience & 
Fuel (PC&F) has sent out its 
second letter titled "Consent 
To Assignment of  Right of  
First Refusal."

 In the letter it refers to 
either an assignment or waiver 
of  the ConocoPhillips dealer’s 
legal rights, interchangeably. 
The distinction may be impor-
tant later in determining 
whether this agreement is ac-
tually legally binding or not.

	 In the first sentence 
PC&F states that it "has a 
signed...agreement to acquire 
the remaining gas station and 
convenience store assets held 
by ConocoPhillips." Neither 
ConocoPhillips nor PC&F has 
disclosed the terms of  that 
signed agreement.

	 The letter then asks 
that the dealer waive right of  
first refusal under Federal and 
state law. The Federal law, the 
PMPA, does not apply to this 

transaction because the dealer's 
76 branded supply contract is 
not being terminated or non-
renewed by this transaction or 
the letter. California law clearly 
does apply.

California Business and 
Profession Code § 
20999.25(a) states:

 "In the case of  leased 
marketing premises as to 
which the franchisor owns a fee 
interest, the franchisor shall 
not sell, transfer, or assign to 
another person the franchisor's 
interest in the premises unless 
the franchisor has first either 
made a bona fide offer to sell, 
transfer, or assign to the fran-
chisee the franchisor's interest 
in the premises, other than 
signs displaying the franchisor' 
s insignia and any other 
trademarked, servicemarked, 
copyrighted or patented items 
of  the franchisor, or, if  appli-
cable, offered to the franchisee 
a right of  first refusal of  any 
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SPECIAL INTEREST

Pacific Convenience & Fuel an-
nounces an agreement to acquire 
station and convenience store 
assests held by ConocoPhillips 
and asks dealers to waive thei 
right of first refusal

Recomendations

• Seek the advice of an attorney 
experienced in petroleum mar-
keting law

• Discuss the deal with other 
dealers and industry leaders 
without disclosing the terms

• Contact Chris Martin or PC&F’s 
attorney for additional informa-
tion

• Consider making a counter-
offer, but only after consulting 
with an attorney

• Consider the consequences of 
refusing to sign the assignment 
of waiver of rights, but only 
after consulting with an attor-
ney
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bona fide offer acceptable to 
the franchisor made by another 
to purchase the franchisor's 
interest in the premises."

  The important parts of  
§20999.25 (a) as it applies to 
this sale by ConocoPhillips are, 
In the case of  leased marketing 
premises as to which the fran-
chisor owns a fee interest, the 
franchisor shall not sell, trans-
fer, or assign to another person 
the franchisor's interest in the 
premises unless the franchisor 
has first ..., if  applica ble, of-
fered to the franchisee a right 
of  first refusal of  any bona fide 
offer acceptable to the fran-
chisor made by another to pur-
chase the franchisor's interest 
in the premises.

	 This isn't rocket sci-
ence. PC&F has made a deal. 
They say so in the letter. 
ConocoPhillips can't sell any 
location unless it gives the 
dealer a right of  first refusal, 
i.e. must disclose the price 
PC&F is paying for that indi-
vidual station and offer it at 
that price.

	 The Pacific Conven-
ience & Fuel letter asks you to 
waive a right of  first refusal 
that you haven't even received 
yet, even though ConocoPhil-
lips (not PC&F) was required to 
give you the right of  first re-

fusal when they received the 
offer and BEFORE they 
"signed an agreement" to sell 
the property to PC&F.

So, what's wrong with 
the PC&F agreement? 

1. The rent freeze for two years 
may be a relatively minor con-
cession compared to the value 
of  the right of  first refusal that 
ConocoPhillips should have 
given you. You also don't know 
what the rent will be after the 
two years, will PC&F give you 
a discounted rent, market rent, 
or catch up with the year freeze 
by charging higher than mar-
ket rent. There is no rent con-
trol for service stations in Cali-
fornia.

2. You can buy the station from 
PC&F later. However, you only 

have "the right to negotiate" 
the purchase. They have not 
offered to sell the property at 
the price that PC&F purchased 
it for, or at market value or any 
stated price. In the law, an 
agreement to negotiate and to 
agree in the future is called an 
"illusory" agreement and is un-
enforceable and worth nothing.

3. If  you negotiate an accept-
able price, then PC&F will help 
with the financing. But, does it 
really say that? No, it says that 

they intend to offer financing. 
If  they change their minds 
later on, you can't enforce an 
intention. Second, they are say-
ing they will provide financing; 
they intend to offer financing 
"support." What does support 
mean? Some oil companies 
tack on a list of  four or five 
lenders at the end of  an offer 
to sell the station property to a 
dealer and consider that fi-
nancing support. "Benefit" 
number 6 concludes by stating 
that "We are still reviewing the 
type and extent of  financing 
that we may be able to offer." 
This is nothing you can take to 
the bank.

RECOMMENDATIONS:

Only you can decide whether 
or not to sign this letter, but 
you should only do so if  you 
fully understand what you are 
giving up vs. what, if  anything, 
you are getting in return.

1. Seek the advice of  an attor-
ney experienced in petroleum 
marketing law.

2. Discuss this deal between 
ConocoPhillips and PC&F 
with other dealers and industry 
leaders (without disclosing the 
terms of  any earlier offer by 
ConocoPhillips that might 
have included a non-disclosure 
law).
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3. You or your attorney should 
take up PC&F's offer to contact 
Chris Martin or PC&F's attor-
ney to try and get additional 
information.

4. Consider making a 
"counter-offer" for giving up 
your valuable legal rights. This 
should be done only after con-
sulting with an attorney as it 
could result in a "rejection" of  
PC&F’s offer.

5. Carefully consider the con-
sequences, plusses and mi-
nuses, of  refusing to sign this 
assignment of  waiver of  your 
rights and waiting to see what 
ConocoPhillips does later. 
Again, you should only con-
sider this option with the assis-
tance an attorney knowledge-
able in petroleum marketing 
law.

Disclaimer

The statements and information 
provided in the CGB Report or 
Law Letter are for the informa-
tion of the recipient only and is 
not intended to provide legal ad-
vice. No attorney-client relation-
ship should be deemed to arise 
from receipt of this CGB Report 
or Law Letter. Those having spe-
cific questions regarding the cases 
or issues addressed are urged to 
contact a qualified attorney

Carroll Gilert & Bachor LLP is a 
full service law firm serving the 
needs of small and medium sized 
California businesses with an em-
phasis on:

• Residential and Commer-
cial Real Property

• Real Estate Purchase & 
Sale, Escrow and Litigation

• Commercial Leasing

• Construction law and litiga-
tion

• Real Estate Licensing and 
Discipline

• Commission Disputes, Ar-
bitration and Litigation

• Eminent Domain-
Condemnation

• Environmental Regulation 
and Litigation

• Limited Partnerships, LLC, 
Joint Ventures, Corpora-
tions

• Asset Protection

• General Business Counsel-
ing and Litigation

• Estate Planning, business 
succession

• Wills, Trusts & Probate
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CREDITS:

The CGB Report and Law Let-
ter is authored by Guy J. Gilbert, 
partner of the Law firm of Car-
roll Gilbert & Bachor LLP

Attorneys Guy Gilbert and 
James Bachor practice in the 
petroleum marketing and auto-
motive service field, with and 
empasis on PMPA and California 
Service Station advisement and 
litigation.

Guy J. Gilbert, Esq.                          
guygilbert@cgblaw.com

James E. Bachor, Esq.                     
jamesbachor@cgblaw.com

Carroll Gilbert & Bachor   
711 South Brea Boulevard             
Brea, California 92821-5310

Phone:                                         
(714) 671-9963                            
(323) 888-0884

Fax:                                             
(714) 671-9399

Website:                                       
www.cgblaw.com

Email:                                          
info@cgblaw.com
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